BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of Ashland SD ) CORRECTED' FINDINGS OF FACT,
) CONCLUSIONS,
) AND FINAL ORDER

Case No. 17-054-013

L BACKGROUND:

On May 2, 2017, the Oregon Department of Education (Department) received a written request
for a Special Education complaint investigation from the parents (Parents) of a student (Student)
residing in the Ashland School District (District). The Parents requested that the Department
conduct a Special Education investigation under OAR 581-015-2030. The Department
confirmed receipt of this complaint and forwarded the request to the District by email on May 2,
2017.

Under state and federal law, the Department must investigate written complaints that allege
violations of the Individuals with Disabilities Education Act (IDEA) and issue an order within sixty
days of receipt of the complaint. This timeline may be extended if the Parent and the District
agree to the extension in order to engage in mediation or local resolution of the complaint; or for
extenuating circumstances. A complaint must allege a violation that occurred not more than one
year before the date the complaint was received by the Department.? Based on the date the
Department received the Complaint, the relevant period for this Complaint is May 3, 2016
through May 2, 2017. The Final Order is due July 1, 2017.

On May 10, 2017, the Department's Complaint Investigator sent a Request for Response (RFR)
to the District identifying the specific allegations in the complaint to be investigated and
establishing a Response due date of May 24, 2017.

On May 26, 2017, the District submitted a packet of materials for the Complaint Investigator to
review. These materials are listed in below: *

1. District Response Letter 5/26/2017
2. MN for IEP meeting 1/19/16 1/11/2016
3. Email 1/15/2016
4, Email 1/17/2016
5. Email 1/19/2016
6. Student SPED Registry Information 1/19/2016
7. IEP meeting Agenda 1/19/2016
8. MM |EP meeting 1/19/16 1/19/2016

! See correction to item #1 in Corrective Action Table, page 25
2 ? OAR 581-015-2030 (5).

Many of the materials the District submitted were copies of emails between the Parents and the District, and
between staff members of the District. After reading these emails, the Department’s investigator removed all of the
pages that were duplications and numbered only the single copies of each email string. In addition, the Investigator
had asked for the Student's Cumulative file to be available for review during the interview process. Instead the District
sent a complete copy of the Cumulative file with the Response materials. Since many of these records were not
relevant to the complaint investigation the Investigator removed those from the total response packet. All of these
duplicate materials were given to ODE as part of the original Response record.
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29.
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47.
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56.
57.

IEP

PWN

Email

Vision Testing Report by private optometrist
Anecdotal Behavior Report by EA

Apology written by Student

MN for IEP meeting 5/5/16

Email

Email

PWN

MM IEP meeting 5/5/16

Student SPED Registry Information

IEP

PWN

Email

Letter from parents to District about IEP meeting of 5/5/16
Email

Email ‘

IEP Goal Progress Report

Email

Email :

MN for Evaluation planning Meeting 10/17/16

Staff notes from Evaluation planning meeting 10/17/16
PWN for Evaluation

Email

Behavior agreement with peers

Parent letter requesting comprehensive SPED evaluation
Email

MN for Evaluation planning Meeting 12/12/16

Email

Meeting Agenda

Signed Parent Consent to Obtain and Release Information
Outline of Student Strengths and Issues

MN for IEP Meeting for 1/10/17

Meeting Agenda

MN for IEP Meeting for 1/10/17

MM from 1/10/17 Meeting

IEP

MM from 1/10/17 Meeting

PWN's and Parent consent for Evaluation

Student SPED Registry Information

Email

W-J IV Test score report

Email

Signed Agreement between Parents and District to Extend
Evaluation Timeline

Email

Medical Statement

Email

Letter from Parents to District requesting Student's Education

Records :
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1/19/2016
1/19/2016
3/15/2016
3/22/2016
4/5/2016
6/16/2017
5/2/2016
5/3/2016
5/3/2016
5/5/2016
5/5/2016
5/5/2016
5/5/2016
5/5/2016
5/12/2016
5/12/2016
5/18/2016
5/25/2016
6/13/2016
9/18/2016
10/10/2016
10/10/2016
10/17/2016
10/17/2016
11/28/2016

- 11/29/2016

11/29/2016
12/1/2016
12/8/2016
12/8/2016
12/12/2016
12/12/2016
12/12/2013
12/15/2016
12/12/2016
1/4/2017
1/10/2017
1/10/2017
1/10/2017
1/10/2017
1/10/2017

1/111/17 to 1/23/17

2/14/2017

2/15/17 to 2/22/17

2/26/2017
3/1/2017
3/3/2017

3/6/17 to 3/8/17

3/14/2017



58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.

Email

Data Collection Form for AAC Trial

ASD Evaluation Report

Occupational Therapy Evaluation Report
Speech and Language Assessment Summary
Teacher Note about AAC Trial
Psycho-Educational Re-evaluation Report
Meeting Notice for IEP and Eligibility Meeting for 4/11/17
easyCBM Reading Fluency Record

Parent Input for IEP meeting

Email

Eligibility & IEP meeting minutes

CD Eligibility Statement

ASD Eligibility Statement

SLD Eligibility Statement

Meeting Minutes

PWN

Email

MN for IEP meeting on 5/8/17

Email

Parent Request for IEE and corresponding emails
IEP

IEP Meeting Minutes

PWN

Email

3/16/17 to 4/10/17
3/16/17 to 4/11/17
3/20/2017
3/20/2017
3/20/2017
3/21/2017
3/23/2017
3/23/2017
4/10/2017
4/11/2017

4/6/17 to 4111117
4/11/2017
4/11/2017
4/11/2017
4/11/2017
4/11/2017
4/11/2017
4/14/17 to 4117117
4/17/2017
4/18/2017
4/28/17 to 5/1/17
5/8/2017

5812017
5/8/2017

5/10/17 to 5/18/17

During the week of May 15, 2017, the Parent submitted a packet of materials to the Complaint
Investigator. These are described below.
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Parent Complaint

Email from Principal to Parents

Email from Parents to IEP team

Email from Parents to IEP team

Email from Director to Parents and IEP team
Email from Director to Parents

Email from Director to Parents

Email from Parents to Investigator

Email from Director to Parents

Email from Director to Parents

. Email from Director to Parents

. Email from Director to Parents

. Email from Director to Parents and IEP Team

. Email from Parents to Director and IEP Team

. Assessment Report from Private Occupational Therapist
. Student Writing Samples; One completed with Co-writer, and

one completed without.

. Developmental Vision Therapy Progress Summary*

512117
5/18/16
5/12/16
5/2/16
37117
112117
11/30/16
5117/17
411117
477
47117
3124117
3/15/17
3/15/17
11/11/16

"Spring, 2017

6/4/14

* These materials were given to the Department's Investigator during the Parent interviews. The Investigator shared
them with the District.
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The Complaint Investigator determined that on-site interviews were needed. On June 5, 2017,
the Department's Complaint Investigator interviewed the Parents. On that same day, the
Department’s Complaint Investigator interviewed a Speech Language Therapist, a General
Education Teacher, a Resource Teacher/Case Manager, and a School Psychologist. On June
6, 2017, the Complaint Investigator interviewed the Autism Specialist, a General Education
Teacher, a Speech Language Therapist, and an Elementary Principal and the Special
Education Director. On June 7, 2017, the Complaint Investigator interviewed the Occupational
Therapist.

The Complaint Investigator reviewed and considered all of these documents, interviews, and
exhibits in reaching the Findings of Fact and Conclusions of Law contained in this order.

Under federal and state law, the Department must investigate written complaints that allege
IDEA violations that occurred within the twelve months prior to the Department’s receipt of the
complaint and issue a final order within 80 days of receiving the complaint.® This order is timely.

. ALLEGATIONS AND CONCLUSIONS:

The Department has jurisdiction to resolve this Complaint under 34 CFR §§ 300.151 — 153 and
OAR 581-015-2030. The Parent'’s allegations and the Department’s conclusions are set out in
the chart below. These conclusions are based on the Findings of Fact in Section |l and on the
Discussion in Section IV. This Complaint covers the one-year period from May 3, 2016 through
May 2, 2017. ®

Conclusions
Not Substantiated:

Allegations
1. | Access to Student Education Records:

The Parents allege that after they
requested a copy of the Student’s
Educational Record on March 14, 2017,
the District did provide them with a copy
of the record, but the record was
incomplete and did not contain a number
of items the Parents expected to see.
Those items include:

a) Minutes, notes and parent input
forms, including documentation of
Parent requests for evaluations or
services provision from |IEP meetings;

b) Various notes and reports related to
summative and formative
assessments, recommendations and
other information provided by
individuals who had evaluated or
assessed the Student, copies of test

The District did give the Parent’s access to
the Student’s educational records;
however, this did not happen all at once as
it took the District time to collect some of
this documentation. Some of the
documents requested by the Parents, such
as phone messages, the working files of
staff members, and test protocols, were not
a part of the Student’s Educational Record.
The Department does not substantiate this
allegation.

® 34 CFR §300.1510(2010)
® See OAR 581-015-2030(5)(2008); 34 CFR §300.153(c)
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protocols, writing samples, and
evidence collected during AT trial
periods;

c) Various staff working files, including
notes from observations of the
Student;

d) Disciplinary referrals;

e) Copies of classroom data and other
information used to determine the
Student’s eligibility for Special
Education, and;

f) Third party reports of any kind
including MDT meeting and
observations of the Student.

(ORS 581-015-2300; 34 CFR 300.501
and 34 CFR 303.405 (a)).

Content of IEP:

The Parents allege that the District
violated the IDEA when it:

a) Included goals in the Student’s IEP
that are not measureable;

b) Did not update the Present Level of
Academic Achievement and
Functional Performance (PLAAFP)
statement with current information
about the Student when it wrote the
Student’s IEP at the annual review
meeting;

c) Did not provide the Parents with
information on the Student’s progress
on |EP goals during the time period
under investigation;

d) Did not address the Student’s needs
by adding goals attendant to the
Student'’s fluency in speaking;

e) Suggested to the Parents that the
Student needed a summer social

Substantiated in Part:

a)

b)

d)

The District included measureable goals
in the January 19, 2016, May 5, 2016,
and January 10, 2017 IEPs, therefore
this portion of the allegation is not
substantiated.

The District did update the PLAAFP
with current information about the
Student in each of the IEPs referenced
above, therefore this portion of the
allegation is not substantiated.

The District did not send information
regarding the Student’s progress
towards IEP goals, therefore this
allegation is substantiated.

The District included goals attendant to
the Student's fluency in speaking,
therefore this allegation is not
substantiated.

The District included goals in social
skills, therefore this allegation is not
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skills group, but did not provide any
goals in the Student’s IEP for
instruction in social skills, and;

f) Refused to add goals in writing to the
Student’s IEP on the basis of the
Student’s area of eligibility
(Communication Disorder).

(OAR 581-015-2200 (1); 34 CFR
300.320)

substantiated.

The District did not refuse to add writing
goals to the Student’s IEP based upon
solely on the basis of the Student’s
eligibility category, but rather due to the
fact that the Student had demonstrated
improved writing goals as evidenced by
meeting the writing goals in the
previous IEP, therefore this allegation is
not substantiated.

Evaluation and Reevaluation
Requirements:

The Parents allege that the District
violated the IDEA when it:

a) Refused the Parents’ requests, made
over a period of time, to evaluate the
Student for a Specific Learning
Disability (SLD) in written
communication using appropriate
tools and evaluation methods;

b) Refused the Parents’ request to
conduct a Functional Behavioral
Analysis (FBA) of the Student’s
behavior;

c) Refused the Parents’ request to
evaluate and consider the Student's
needs for Occupational Therapy
(OT); and,

d) Failed to conduct an evaluation within
the required timeline after multiple
requests from the Parents.

(OAR 581-015-2105 (1) (2) (3); 34 CFR

Substantiated in part.

b)

d)

The District did evaluate the Student for
a Specific Learning Disability in written
communication during the spring of
2017. The tools and evaluation methods
used by the District were appropriate.
This portion of the allegation is not
substantiated.

The District did refuse to conduct a FBA
based upon its conclusion that the
Student’s behavior did not warrant such
an evaluation and provided a Prior
Written Notice (PWN) for this decision.
This portion of the allegation is not
substantiated.

The parties discussed delaying an
evaluation of the Student for
Occupational Therapy; however, the
District failed to include this in the PWN
sent to the Parents. This portion of the
allegation is substantiated.

The District satisfied all evaluation
timelines for evaluations requested by
the Parents; however, the three-year re-
evaluation was not completed within the
required timeline, therefore this portion
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300.301 and 34 CFR 300.303)

of the allegation is substantiated.

Independent Educational Evaluation:

The Parents allege that the District
violated the IDEA when it did not provide
the Parents with information about where
an Independent Educational Evaluation
(IEE) might be obtained and what the
applicable District criteria for Independent
Educational Evaluations are.

(OAR 581-015-2305 (1) (2) (3) (4) and 34
CFR 300.502)

Substantiated:

The District gave the Parents a list of
criteria but did not inform the Parents where
an IEE could be obtained. This allegation
is substantiated.

IEP Team:

The Parents allege that the District
violated the IDEA when it did not ensure
that a Speech Language Therapist either
attended the Student’s IEP meetings
during the period under investigation or
provided written reports if excused from
the meetings.

(OAR 581-0156-2210; 34 CFR 300.321)

Not Substantiated:

The District met its responsibility to have “at
least one special education teacher of the
child or, if appropriate, at least one special
education provider of the child” present at
each meeting. There was no requirement
that the Student’s Speech Language
Therapist attend the Student’s |IEP
meetings. The Department does not
substantiate this allegation.

Prior Written Notice:

The Parents allege the District violated
the IDEA when it failed to provide the
Parents with Prior Written Notice (PWN)
on a number of occasions about several
issues. These issues included:

a) District refusal to provide an Assistive
Technology (AT) assessment, and;

b) District refusal to provide the Parents
with copies of writing samples used to

Substantiated in Part.

a) Although the District did not refuse to
begin a formal AT assessment, it should
have notified the Parents in a PWN that
it was delaying the start of the AT
assessment in accordance with the
Parents’ wishes expressed at the
January IEP Meeting. The PWN sent
out after this IEP Meeting did not state
that the AT assessment would be
delayed. The Department substantiates
this portion of the allegation.

b) The District did provide writing samples
to the Parents at the April 11, 2017
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evaluate the Student SLD eligibility. Eligibility Meeting. The Parents shared
these samples with the Investigator.
(OAR 581-015-2310; 34 CFR 300.503) The Department does not substantiate
this portion of the allegation.

7. | Review and Revision of IEP’s: Not Substantiated:

The Parents allege the District violated The decrease in reading fluency was the
the IDEA when it failed to review and only measure that showed regression when
revise the Student’s IEP during the time | the Student took the winter easyCBM tests.
period under investigation even though The Student’s fluency was reassessed prior
the Student’s easyCBM test results show | to the April 10, 2017 IEP Meeting and had
regression in skills. improved by 29%. The IEP Team also
reported that the Student had increased
(OAR 581-015-2225; 34 CFR 300.324 skills in speech articulation and self-

(b)) monitoring personal speech. The |IEP Team
was able to identify the reason for the
regression, but felt that the instruction being
provided to the Student was appropriate
and therefore did not revise the IEP. The
Department does not substantiate this

allegation.
8. | Specific Learning Disability: Not Substantiated:
The Parents allege the District violated The District gathered a wide variety of
the IDEA when it did not: information and reviewed it during the .
. eligibility meeting. The IEP Team
a) Use the appropriate tools, and considered the evaluation data in light of

evaluation strategies to evaluate the
Student’s eligibility for SLD using the
Strengths and Weaknesses model;

the criteria for establishing a SLD using the
Strengths and Weaknesses model.
Therefore, the Department does not

b) Did not consider all information substantiate this allegation.

available in establishing the Student’s
eligibility for SLD using the Strength
and Weaknesses model, and;

c) Did not address all of the criteria used
to establish a Student’s eligibility as a
student with a Specific Learning
Disability under the Strengths and
Weaknesses model.

(OAR 581-015-2170; 34 CFR 300.300.8,
34 CFR 300.306 and 300.307)
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9. | When IEP’s Must be in Effect: Not Substantiated:

The Parents allege the District violated The District did provide accommodations to
the IDEA when it did not implement the the Student in the general education

Student's IEP as written. The Parents setting. The Student was not identified as a
allege the District failed to provide student with a SLD, and to do so would
accommodations and supports to the have been inaccurate. Therefore, the

Student in both the classroom and other | Department does not substantiate this
school settings, and that the District did allegation.

not provide support to the Student’s
teachers about the Student’s SLD in
written expression.

(OAR 581-015-2220 (1) (b); and 34 CFR
300.323).

Issues Outside the Scope of the Individuals with Disabilities Education Act (IDEA):

The Parents allege the District labeled the Student as “autistic and rigid”. The Parent may
address this issue by filing a complaint with the District by utilizing the District's formal complaint
process or with the Oregon Teacher Standards and Practices Commission if the Parents wish to
address the actions of a specific licensed individual.

The Parents allege the District implemented a variety of behavioral strategies without the
Parents’ knowledge and consent, and that the District did not provide the Parents with
information about disciplinary procedures. In addition, the Parents also allege that the District
lied to the Parents about the availability of various testing instruments to use in evaluating the
Student for eligibility as a student with a SLD. The Parents may use the District complaint
procedure to address these issues.

The Parents also allege that a signature was forged on a document. The Parents can utilize the
District's complaint procedure to address this and can also contact the Teachers Standards and
Practices Commission to address this.

Requested Corrective Action:
The Parents request the following actions be implemented as resolutions to the Complaint:

IEP implemented immediately;

Progress summary of IEP goals provided immediately;

Regular updates of progress;

Full IEP team present at IEP meeting;

Measureable IEP goals;

Assistive technology assessment provided by assistive technology specialist;
Training across the district on IEP procedures and implementation;

Training across the district on specific learning disabilities and identification;
IEE for a specific learning disability in written expression;

©CoNoOhLON =
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10. Compensatory services in social skills and speech fluency’ and,;
11. Private school reimbursement.

lll. FINDINGS OF FACT:

1. The Student is eleven years old and is eligible for Special Education services as a student
with a Communication Disorder (CD) in Fluency, established on April 11, 2017. Initial
eligibility for Special Education services was established in 2010. The Student transferred to
the District in 2014 from an out-of-state school district and initial placement for the provision
of special education in Oregon was signed on March 20, 2014. The Student has attended
school in the District since that time.

Access to Student Education Records

2. On March 14, 2017, the Parents sent the District a letter requesting a scheduled time to
review all of the Student’s educational records. Specifically, the Parents asked for:

a. “This request encompasses the identified education records no matter where they may
be located, whether in the Central Administration Office, the Special Education Office, or
any other department or office within the School District. This request includes all items
that contain personally identifiable information about the Student and the Parents,
whether those items name us as the parents, name our child, or refer to our child or us,
as the parents, by social security number or.by student identifier number. This request
includes, but is not limited to, the following items: progress reports, report cards,
deficiency notices, correspondence to and from parents and others, awards,
standardized test results, staff memos, interoffice memos, emails, letters, notes and
comments of any kind, including notes of telephone calls, multi-disciplinary meetings and
observations of child, attendance records, requests for and notices of IEP meetings,
medical and school health records, notes of psychologists, speech and language
therapists, resource specialists and other personnel who have provided services to,
evaluated or otherwise been involved in or responsible for the provision of a free
appropriate education, class schedules, referrals for evaluations, evaluations and
assessments, third party reports or writings of any kind, notices of placement and
statements of rights that were provided to parents, including notes from multi-disciplinary
team meetings and observations of the child, all IEPs and any documents related to the
IEPs, videos and audiotapes.”

3. On March 16, 2017, the Director sent an extensive email to all staff currently evaluating or
serving the Student, and outlined the types of records each staff was to prepare for the
Parents to review. The Director asked the staff to have some records ready for the Parents
to review on March 20, 2017, and for other records to be ready no later than April 14, 2017.
The Director provided explicit directions for staff to follow in organizing and preparing the
records. The Director emailed the Parents on March 22, 2017 and informed them that they
could pick up copies of the Cumulative folder, Confidential’ Folder, Psycho-Educational
Evaluation, Occupational Therapy Evaluation, Speech/Language Evaluation and Autism
Evaluation (reports) at the District Office.

7 The District keeps all copies of special education, discipline, risk assessment and other confidential student
information in this file.
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4. The Parents met with the Director on March 22, 2017 and reviewed the prepared records.

On March 23, the Parents emailed the Director and asked some questions about additional
materials. The Parents were concerned they had not received goal progress reports, and
copies of a wide variety of records they had requested. In particular, they had not received
copies of test protocols, working files from staff, daily progress reports, etc. The Director
replied on April 7, 2017, informing the Parents that they were not entitled to see some of the
materials they had requested, i.e., test protocols, and that other items were either not
available or were still being copied.

Content of IEP/Review and Revision of IEPs

During the time period under investigation, the Student’s IEP Team wrote two |IEPs and
revised one of them, for a total of three IEPs in effect in the one year time period. Two of the
IEP allegations under investigation are centered on Goals and Supplementary Aids and
Services, Modifications and Accommodations. Therefore, only these elements are

summarized in the chart below.

BACKROUND |EP INFORMATION FOR IEP’S WRITTEN DURING TIME PERIOD UNDER
INVESTIGATION:

IEP Element

January 19, 2016 IEP

May 5, 2016 IEP
Revision

January 10, 2017 IEP

Goals:

Communications:

1. S will demonstrate

basic inferencing given a | to Communications | assignment S will create a writing
short narrative and Goals: assignment that complies with
moderate cues and grade level writing standards.
prompts;

2. Given a visual Behavior:

organizer, S will produce

a basic verbal summary | 1.S will exhibit Speech:

with supporting details responsible class

given maximum cues behavior® 1. S will demonstrate two

and prompts;

3. Given a writing
assignment with specific
guidelines and directions
that the S can
understand, S will initiate
working on own without
eliciting staff help and
work for 15 min
independently 4/5
opportunities.

Progress will be reported
to parents via written

ADDED, on 5/5/16

With report cards at
grading periods and

Writing Skills:

1. Given a 5th grade writing

strategies to increase fluency in
sentences given a model and
maximum cues and prompts;

Progress will be reported at the
same time according to district

8 60 minutes per week of Specially Designed Instruction in Study Skills in a special education setting was also added
to the IEP at this time.
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Student attends, including related
service personnel who provide
services at the school (i.e., SLP,
OT). The training will include:
1) All requirements and
regulations related to
Prior Written Notice
and when provided to
parents
2) All requirements and
regulations regarding
progress reporting to
parents
3) All requirements
related to 3-year re-
evaluation timelines.

Provide documentation of training
by sending to ODE copies of all
training materials, and sign-in
sheet of participants.

October 1,
2017

2. | Evaluation and Reevaluation
Requirements:

See Corrective Action 1

3. | Independent Educational
Evaluation:

The District will develop a list of
possible independent education
evaluators in the following areas:
Education/academics,
psychological, speech-language,
occupational therapy and physical
therapy

This list of potential Independent
Education Evaluators will be
provided to ODE.

September
15, 2017

4. | Prior Written Notice:

See Corrective Action 1

Dated: this 5th day July of 2017

Sarah Drinkwater, Ph.D.

Assistant Superintendent
Office of Student Services

Mailing Date: July 5, 2017
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